have been truly honored to represent
this Chapter in 2011 and cannot thank
you all enough for the opportunity. It
has been an
amazing year! We
rounded out with just
over 180 chapter members and 32 sponsors!
We welcomed four new
CCIM DE SI GNEE S,
awar ded four chapter
scholarships and a
UNLV Fo undation
Scholarship. Our events were top notch from
our five education courses, to the sponsor appreciation event, luncheons, newsletters,
member events and our infamous wine soiree,
all because the help of our committees! I have

learned a lot from all of you this year and your
support has been much appreciated. T he
CCIMs in this town are making a difference
and I am so proud to be a
part. Lastly, I would like
to give a round of applause and a huge
T HANK YOU to my
amazing board of directors, you are an integral
part of this chapter’s success and all of you made
it a wonderful experience.
We have seen our ups and do wns throughout
this year as a community, and I am positive
that our future is headed in the right direction!
I wish you all the best of luck!
CHEERS TO A PROSPERO US 2012!
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LEGISLATIVE UPDATE

COUNCILMAN ROSS’ FORECLOSURE REGISTRY:
A BOON TO BOTH THE RESIDENTIAL AND COMMERCIAL INDUSTRIES
ou may have read about the
new ordinance that was passed
unanimously by the City
Council sponsored by Councilman Steve Ross to combat blight associated with vacant homes and commercial
properties. T he ordinance requires
banks to register foreclosed properties
and maintain them to community standards. What you may not have read
about was the behind-the-scenes involvement of Sean Fellows with Carrara
Nevada, on behalf of the GLVAR
(Greater Las Vegas Association of Realtors) and CALV (Commercial Alliance
Las Vegas) that helped to shape the ordinance.
Recognizing vacant properties would
be an ongoing issue Councilman Ross set out to find a
solution. One of the first actions he took was to invite the
experts to weigh in on the outcome. Originally, the ordinance was to include all vacant commercial and residential properties. T hat would have included even performing assets that were vacant.

Why was Mr. Fellows’ work so significant?
This ordinance spawned largely from
the surge of residential foreclosures. Pursuing a blanket solution meant potentially
arriving at an ordinance with unintended
consequences for commercial property.
Residential and commercial properties do
not function the same. Generally speaking, the borrower and management profiles are different, but perhaps the biggest
distinction; the foreclosure activity is different.
In many cases the pre-foreclosure activity for residential creates a period of limbo
from when the borrower stops paying and
vacates the property, to when the lender
recaptures ownership. This period can
take up to 400 days. In that time, the borrower cancels
utility services and upkeep on the home ceases. The
lender technically can do nothing until they foreclose.
Once they do foreclose they are faced with a backlog of
CONT’D ON PAGE 10

LEGAL BRIEFS

SECURING THE LEASING AGENT’S COMMISSION
hen a commercial property is
in foreclosure, a receiver may
be appointed by a court to
collect rents and otherwise
operate the property. The receiver may
hire a leasing agent to secure tenants for
vacancies in the commercial property. The
leasing agent, of course, will expect a
commission or other fees. The agreement
for payment of the commission should be
in writing, approved by the court and put
into a court order at the onset of the
agent’s services.
The Re ceive r
T he receiver is generally appointed by the court and
acts as an officer or arm of the court. The role of the
receiver is to act as a fiduciary representing the court
and all parties in interest. Generally, a receiver will not
be appointed where the receiver’s personal interest
would substantially conflict with his or her unbiased
judgment and duties as a receiver. T he receiver is generally someone that is familiar with the ownership of
commercial real estate and the management and business practices of such ownership. T he various responsibilities of the receiver concerning the particular commercial real estate are set forth in the court order ap-

pointing the receiver. T he court order may be
in place long before the receiver approaches a
leasing agent. T he leasing agent would be
wise to review the court order to make sure
the receiver has authority to contract with a
leasing agent.
The Agreement
T he purpose of the agreement from the leasing agent’s perspective is to make sure that
the services and payment are properly documented so that if a tenant is secured, the commission will be paid. T he agreement with the
receiver for the listing of the commercial
property for lease is not that much different than an
agreement with an owner. T he difference is that the
agreement with the receiver should be approved by the
court. The court order approving the agreement generally provides that the court will support the obligations
made by the receiver to the leasing agent. Providing the
receiver executes a contract under the authority of the
appointing court, the acts of the receiver are acts of the
court and thereby upheld by the court. Therefore, to
have the court support the receiver’s obligation(s), it is
crucial to have the agreement approved by the court
and express- ed in a court order.
CONT’D ON PAGE 9
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LEGAL BRIEFS CONTINUED FROM PAGE 5
Getting Paid
In most cases, the receiver will follow the agreement with
the leasing agent and pay the agreed upon commission
when a tenant is secured for the commercial property.
However, in the event that the receiver does not pay, the
court order provides a mechanism of security to the agent.
The agent has the right to file a motion with the court to
remedy the breach pursuant to the court approved agreement and order (rather than filing a lawsuit). In absence of
an agreement and court order, the agent will have a difficult, if not futile, time securing the commission or fees in
the case of a breach. The reason being is that receivers initially begin at an advantage in litigation because there is a
presumption they are acting in good faith. The burden of
proving otherwise is upon the agent – meeting the burden
becomes more challenging when the agent presents an unapproved agreement to the court which may fall outside the
purview of the receivership’s purpose and scope.
Ratification of an Existing Agreement
In the event an agent is performing services to procure
tenants under an agreement but a court has not approved
the agreement, the court has the authority to ratify the
agreement. The ratification of the action by the court
makes it legal and binding as if the contract had been authorized in advance. This avenue does not guarantee the
payment of an agent’s commission because a court may or
may not ratify the agreement.
Conclusion
The journey of an agent securing his or her commission

begins early wh en cont racting – or thinking to contract –
with a receiv er. The fi rst step is fo r the ag ent to take notice
o f the receiv er’s autho rity as defi ned by the court. Secon d,
any ag reement n egotiat ed between the receiver and the ag ent
must be appro ved by the court. Last, and most importantly,
the agent should make su re that the court ent ers an order
concerning the terms o f th e agreement. Following these
steps provid es a leasin g agent a better chance o f getting paid
the commission and p rovides a reliable means o f legal recours e in the event that a commission is not paid.
April N. Bonifatto is an associate with the Las Vegas law
firm of Marquis Aurbach Coffing. She can be reached at
(702) 382-0711 or visit the firm’s web site at
www.maclaw.com.

LEGISLATIVE UPDATE CONTINUED FROM PAGE 4
inventory, so the home can sit vacant for several more
months before an ultimate sale.
Most commercial properties operate at a more sophisticated level than a residential home. If the borrower defaults, there are usually tenants that provide traffic for the
property leading to some degree of upkeep. Even in the
cases where a building is 100% vacant, the lenders holding commercial notes face far less volume that their counterparts in the residential departments and can manage
their portfolios proactively. Additionally, some commercial buildings are strategically vacant. Their owners would
prefer not to lease them for various economic reasons.
Taking all of this into account, the ordinance was modified as follows: “ Vacant Property” was carved out from
the registry and only requires property that is truly bank

owned or REO. The registration fee went from being annual to onetime per beneficiary. Banks are required to hire
a Nevada based property management company post foreclosure. This helps CALV and GLVAR members and the
State economy to keep and even create jobs. The registry
requires that properties must be maintained and utilities
kept on. The counterargument is keeping power and water
on at vacant properties encourages squatters. Consider the
alternative, which is occurring. Las Vegas Metro Police
arrive to a home or vacant bank owned commercial building. The occupant presents a falsified lease. The officers
have no choice but to move on. The registry will allow
police offers to have a list of properties of interest to
thwart squatters using falsified leases.
Councilman Steve Ross set out to solve a problem in the
community. He had the foresight to include industry experts who understand the moving parts to a complex puzzle. In this case, he knew to turn to Sean Fellows as representative of the CALV and GLVAR. That is credit to our
steadfast accomplishment of organizing as a unified front.
We look forward to expanding our efforts in the New Year
and years to come. Happy Holidays!!
Hayim Mizrachi, CCIM, is Managing Director of NAI
Las Vegas. He can be reached at (702) 853-1844 or hmizrachi@nailasvegas.com.
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